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Executive Summary

The Chief Justice established the Pretrial Detention Reform Workgroup on October 28,
2016, to provide recommendations on how courts may better identify ways to make
release decisions that will treat people fairly, protect the public, and ensure court
appearances. In establishing the Workgroup, the Chief Justice recognized the central role
of the courts.

The Chief Justice provided the following guiding principles for the Pretrial Detention
Reform Workgroup:

e Pretrial custody should not occur solely because a defendant cannot afford bail.
e Public safety is a fundamental consideration in pretrial detention decisions.

e Defendants should be released from pretrial custody as early as possible based on
an assessment of the risk to public safety and the risk for failing to appear in
court.

e Mitigating the impacts of implicit bias on pretrial release decision-making should
be considered.

e Reform recommendations should consider court and justice system partner
resources.

e Nonfinancial release alternatives should be available.

e Consistent and feasible practices for making pretrial release, detention, and
supervision decisions should be established.

During the course of its yearlong study, the Workgroup examined the complex issues
involved in the current pretrial release and detention system. Members reviewed a wide
variety of research and policy materials and heard presentations from state and national
experts, justice system partner representatives, the commercial bail industry, state and
local regulators, victim and civil rights advocacy organizations, California counties that
have experience with pretrial services programs, and jurisdictions outside California that
have undertaken pretrial reform efforts.

At the conclusion of this process, the Workgroup determined that California’s current
pretrial release and detention system unnecessarily compromises victim and public safety
because it bases a person’s liberty on financial resources rather than the likelihood of
future criminal behavior and exacerbates socioeconomic disparities and racial bias.



With the Chief Justice’s guiding principles as the framework, the Workgroup developed a
set of 10 recommendations. These recommendations seek to achieve a just and fair
pretrial release and detention system that balances the protection of public safety with the
presumption of innocence and due process. The Workgroup recognizes that the release of
any person before trial involves risk—as does every pretrial detention. The challenge is to
minimize these risks while achieving the goals of maximizing public safety, court
appearance, and release of individuals. With those goals in mind, the Workgroup submits
the following recommendations to be considered and implemented as a whole:

1. IMPLEMENT A ROBUST RISK-BASED PRETRIAL ASSESSMENT AND SUPERVISION
SYSTEM TO REPLACE THE CURRENT MONETARY BAIL SYSTEM.

Implement a risk-based pretrial assessment and supervision system that (1) gathers

individualized information so that courts can make release determinations based on
whether a defendant poses a threat to public safety and is likely to return to court—
without regard for the defendant’s financial situation; and (2) provides judges with

release options that are effective, varied, and fair alternatives to monetary bail.

2. EXPAND THE USE OF RISK-BASED PREVENTIVE DETENTION.

Expand the use of preventive detention to ensure that defendants will be detained
pending trial in appropriate cases when public safety cannot be addressed through
release conditions.

3. ESTABLISH PRETRIAL SERVICES IN EVERY COUNTY.

Pretrial services maximize the safety of the community and minimize the risk of
nonappearance at court proceedings. Pretrial services must be established in every
county and must include the comprehensive use of a validated risk assessment
instrument, as well as monitoring and supervision.

4. USE A VALIDATED PRETRIAL RISK ASSESSMENT TOOL.

Use of validated risk assessment tools will provide valuable information to judges to
help inform pretrial determinations regarding the defendant’s likelihood of
reoffending and returning to court, and assist the court in fashioning conditions or
terms of pretrial release. Judicial officers must remain the final authority in making
release or detention decisions and can override the assessment’s recommendation
when necessary to protect the public or in the interest of justice.

5. MAKE EARLY RELEASE AND DETENTION DECISIONS.

Release and detention decisions should be made early in the pretrial process. A
pretrial system that gathers information about a defendant before arraignment will
allow for prompt release and detention decision-making, facilitating the early release
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of low-risk defendants and detaining, until arraignment, defendants who are unlikely
to return to court or who pose a risk to public safety.

INTEGRATE VICTIM RIGHTS INTO THE SYSTEM.

The perspective of victims must be fully integrated into the pretrial process and the
risks to their well-being addressed in pretrial decision-making. All crime victims have
constitutional rights in California, including the right to be heard regarding any
pretrial release decision, and their input is essential to a well-functioning system.

APPLY PRETRIAL PROCEDURES TO VIOLATIONS OF COMMUNITY SUPERVISION.

A significant portion of the jail population includes individuals accused of violating
the terms and conditions of probation, mandatory supervision, postrelease community
supervision, or parole. Legislation and rules of court must be adopted that consider
the pretrial release and detention screening procedures for those defendants charged
with a violation of supervision conditions.

PROVIDE ADEQUATE FUNDING AND RESOURCES.

California’s courts and local justice system partners must be fully funded to
effectively implement a system of pretrial release and detention decision-making and
supervision, with resources for new judges and court staff, local justice partner
infrastructure, assessment tools, and training. Both significant initial investment of
resources and ongoing funding are essential.

DELIVER CONSISTENT AND COMPREHENSIVE EDUCATION.

To achieve the goals of public safety and return to court, judges, court staff, local
justice system partners, and the community must be educated on the development and
implementation of a pretrial release and supervision system and provided with
continuing education regarding both implicit and explicit bias to ensure that neither
the pretrial system nor any type of assessment perpetuates bias. This education
requires time, funding, and most importantly investment in and collaboration among
all justice system partners.

ADOPT A NEW FRAMEWORK OF LEGISLATION AND RULES OF COURT TO
IMPLEMENT THESE RECOMMENDATIONS.

A structure will be sustainable only if it is built on a solid foundation. To undertake
such comprehensive reform, this system must not be grafted onto the current complex
statutory framework of monetary bail. Provisions currently in the California
Constitution that presume release, permit preventive detention, and protect victims’
rights will serve as the bedrock of a reformed pretrial system that balances public
safety, release, and return to court. Comprehensive legislation and rules of court



should be adopted to create a system of release and detention that is efficient and does
not impose excessive layers of procedural requirements.

If adopted, the reforms envisioned in these recommendations will make major and
dramatic changes to California’s criminal justice system and will affect the superior
courts in every county and all of their justice system partners.

As with any comprehensive reform, it will be successful only if all three branches of
California’s government join together in its development, implementation, and
maintenance. A foundation built on legislation, clear and directive court rules, and
adequate and sustained resources with new funding streams is essential to the reform
envisioned in these recommendations. These changes will help make California a safer
place and the justice system more fair and effective.

Pretrial Detention Reform—Recommendations to the Chief Justice 4



Preamble

The Chief Justice of California, in her March 8, 2016 State of the Judiciary address to a
joint session of the California Legislature, highlighted the pretrial detention/release
system as an area of concern for the judicial branch. The Chief Justice noted that now is
an appropriate time to investigate whether the bail system effectively serves its purpose
of assuring public safety and appearance of defendants in court or whether a system
based on risk assessment would be more effective. She emphasized that “we must not
penalize the poor for being poor” and acknowledged that “[t]he good news is that all
three branches have already begun work in this area.”

In her comments to the Judicial Council on October 28, 2016, the Chief Justice affirmed
that she was establishing the Pretrial Detention Reform Workgroup “to provide
recommendations on how courts may better identify ways to make release decisions that
will treat people fairly, protect the public, and ensure court appearances.”

Pretrial detention reform is a complex task. From public policy and constitutional
considerations to evaluation of the developing technology surrounding risk assessment
tools, reform of the pretrial detention/release system is a multifaceted issue. The
recommendations in this report were crafted by the Workgroup after a course of
extensive fact-finding. The deliberations during the development of this report were
robust, challenging, and tremendously thought provoking. For the members of the
Workgroup, these deliberations involved an evolution in thinking.

The Pretrial Detention Reform Workgroup is acutely aware of the resource and
operational issues of bail and pretrial detention reform. The Workgroup’s purpose was to
approach these issues from a policy level, and this report provides that perspective.
However, issues of resources, implementation, and ongoing operational challenges were
discussed and considered in the deliberations that produced these recommendations for
pretrial reform.

The implementation of profound reforms will be demanding and in many cases difficult.
One of California’s greatest strengths is its tremendous diversity. California’s mosaic of
people, languages, cultures, geography, and resources makes the state a unique and
remarkable place. There will be operational and implementation opportunities and
challenges for the state as a whole and for each of California’s 58 counties as we make
pretrial release and detention reform a reality.

The members of the Pretrial Detention Reform Workgroup express their sincere
appreciation to the Chief Justice for the opportunity to work on this critically important
issue. They also want to thank the Judicial Council staff for their tireless work and
support during this process.

Pretrial Detention Reform—Recommendations to the Chief Justice 5



Workgroup Process

The Chief Justice established the Pretrial Detention Reform Workgroup to analyze
whether there was a better way to make pretrial release decisions. If so, the Workgroup
was to recommend a policy that would promote fairness, protect the public, and ensure
court appearances. The Workgroup comprises 11 judges from counties across the state
and one court executive officer.

Each member of the Workgroup brings a unique set of experiences and perspectives to
this charge. All the members have significant experience with the courts and criminal
law, though the number of years they have served on the bench, the size of the court in
which they serve, and its geographic location vary. Some members began their legal
careers as prosecutors, others worked as public defenders, and several were in private
practice. Workgroup members also draw on their past work experience with law
enforcement, the legislative branch, nonprofit organizations, criminal defense, and court
administration.

Since its initial conference call on November 9, 2016, the Workgroup has met nine times
in person, held eight conference calls and webinars, and engaged in numerous e-mail and
phone communications.

The Workgroup received in-person presentations from more than 40 speakers, including
state and national experts, justice system partners, the commercial bail industry, state and
local regulators, victim and civil rights advocates, California counties that have had
experience with pretrial services programs, and jurisdictions outside California that have
undertaken pretrial reform efforts. (For a full listing of presenters, see Appendix A.)

Education and Information Gathering

Workgroup members initially undertook an exhaustive education in the complex issues
involved in efforts to change the current bail system. Members reviewed a wide variety
of research and policy materials on pretrial detention and release issues, and an extensive
web-based resource site was developed to maintain a catalogue of materials. (For a
listing of materials provided, see Appendix B.)

National and state experts provided information on pretrial processes, the history and
fundamentals of bail, the elements integral to the consideration of pretrial reform, risk
assessment, national pretrial standards, available statistical data about pretrial release in
California, and the perspectives of justice system partners and others. Workgroup
members acted as neutral information gatherers and maintained a statewide perspective
during this phase.

The Workgroup spent considerable time studying the current commercial bail system, the
bail bond industry, and its regulation. Representatives from the bail industry provided
their suggestions for reform and an overview of the commercial bail system. The
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commissioner of the California Department of Insurance (CDI) discussed the role of the
CDiI as the regulator of the bail industry. (For more information on the CDI, see
Regulation of the Commercial Bail Bond Industry, pp. 41-43.) In addition, the chief
deputy with the Los Angeles County Office of Inspector General, who is also a former
prosecutor for Los Angeles County, provided information about the commercial bail
industry and offered his expertise on its operation. Court executive officers (CEOs) from
the Superior Courts of Kern, Los Angeles, Shasta, and Ventura Counties were invited to
speak to the Workgroup about the court procedures in their small and large counties
related to the current monetary bail system. This panel of CEOs explained the courts’
operational role in pretrial release and detention and provided detailed information about
the bail bond process within the courts, the role of pretrial services monitoring and
supervision, and financial considerations and constraints.

The speakers educated the Workgroup about the mechanics of the bail bond process,
from the time a person is arrested to the time the case is resolved, including application of
bail schedules by jail authorities, arrestee contact with bail agents, the structure of the bail
industry, bail fees, bail forfeitures, and the effect of defendants’ failures to appear.

Efforts to Incorporate Different Perspectives

The Workgroup heard from multiple justice system partner representatives and advocate
groups representing specific populations and/or interests. The presenters were provided in
advance with neutral yet detailed questions designed to elicit presenters’ experience and
ideas regarding various aspects of pretrial release and detention.

In addition to specific questions about process, the Workgroup asked all presenters for
their thoughts on California’s pretrial detention/release system, whether the current
system is satisfactory, and whether changes to the current system are needed. The
Workgroup asked presenters to specify what changes they would recommend, if any, and
the potential impact of those changes if they were enacted.

Review of Other Pretrial Systems

The Workgroup examined the experiences of jurisdictions that recently adopted changes
to their pretrial detention processes or have systems in place that differ significantly from
California’s current system. Judges and court administrators from Kentucky, New Jersey,
New Mexico, and Washington, D.C., presented detailed descriptions of their systems,
including how they were implemented. Workgroup members conducted follow-up calls
with the pretrial services directors in each of these jurisdictions to gain additional,
detailed information and then reported back to the full Workgroup. (For more detail on
each jurisdiction, see Appendix E.)

The Workgroup also examined several models of pretrial services programs currently in
operation in California. Representatives from Humboldt, Imperial, and Santa Clara
Counties—including a judge, a sheriff, and directors of pretrial services—shared
information about their pretrial programs.

Pretrial Detention Reform—Recommendations to the Chief Justice 7



After careful consideration of all the research, the perspectives and insights of the justice
partners and other speakers, and the review of pretrial programs and services, the
Workgroup developed its set of recommendations to carry out the directive of the Chief

Justice to identify better ways to maximize public safety, return to court, and early
release.

Pretrial Detention Reform—Recommendations to the Chief Justice 8



Origins of Bail

In this report, the term “bail” is used as it is commonly understood: the money or security
a person accused of a crime is required to provide to the court in order to be released
from custody, with the purpose of assuring public safety and the defendant’s future
appearance in court. The vast majority of defendants who are released on bail in
California rely on commercial bail bonds to secure their release.

History
The history of bail has been documented extensively, and much has been written about
the roots of the bail system in the United States.

Bail began “as a device to free untried prisoners.” Originally derived from the Anglo-
Saxon period in England before the Norman Conquest, the notion of bail began with the
assumption that the penalty for most crimes was a fine paid as compensation to the
victim. Bail was the amount of the fine, and the accused could be released on personal
sureties, that is, a third party, or surety, who would guarantee the appearance of the
accused for trial and the payment of the fine on conviction.?

Once capital and corporal punishment began to replace monetary fines as the penalty for
most offenses, abuses in the delay between arrest and trial began to emerge. In response
to these abuses, the common law right to bail was codified into English law. The
principles that an accused is presumed innocent and entitled to personal liberty pending
trial were incorporated into the Magna Carta. “Bailable” offenses were defined and
criteria set for determining whether a particular person should be released, including the
strength of the evidence against the accused and the accused’s criminal history.® The
focus of bail was on release of the accused, with a method to assure appearance for trial.
Public safety was not a consideration.

In the United States, the presumption of innocence and right to personal freedom pending
trial became the foundation of our current system of bail. Thus, most states have
protected, by constitution or statute, a right to bail “by sufficient sureties, except for
capital offenses when the proof is evident or the presumption great.”* From the inception
of our bail system, “sufficient sureties” included unsecured bonds and did not

! State v. Brown (N.M. 2014) 2014-NMSC-038, p. 8, www.nmcompcomm.us/nmcases/NMSC/2014/14sc-
038.pdf, citing Daniel J. Freed & Patricia M. Wald, Bail in the United States: 1964 (1964), p. 1; and
4 Blackstone’s Commentaries 1690 (1769) (Rees Welsh & Co. 1902).

21d. at p. 8, citing June Carbone, “Seeing Through the Emperor’s New Clothes: Rediscovery of Basic
Principles in the Administration of Bail”” (1983) 34 Syracuse L.Rev. 517, 519-520.

31d. atp. 9.

41d. at p. 9, citing Matthew J. Hegreness, “America’s Fundamental and Vanishing Right to Bail ” (2013)
55 Ariz. L.Rev. 909, 916.

Pretrial Detention Reform—Recommendations to the Chief Justice 9
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contemplate profit or indemnification in the posting of the bond. Money was not a factor
in release or detention decisions.

However, by the 19th century, the United States had switched to a surety system in which
secured bonds were typically administered through commercial sureties and their agents,
and the deposit of money or the pledge of assets became a principal condition of release.
Several factors contributed to this development, including “the near-absolute right to bail
set forth in the Judiciary Act of 1789 and in most state constitutions, the unavailability of
friends and relatives who might serve as personal sureties,” and the still vast American
frontier that enabled defendants to flee from prosecution.®

Introduction of Preventive Detention

Throughout the 20th century, pretrial release and detention continued to evolve and
expand in federal and state legislation and case law. Changes included consideration of
public safety (in addition to risk of flight) as a constitutionally valid purpose to limit
pretrial freedom and revisions in the nature and scope of preventive detention.®

In early discussions of bail systems, some commentators raised the issue of the use of bail
for “preventive detention” of arrestees considered threats to society.” Until the 1960s, this
practice was viewed as furthering a sub rosa purpose of bail, since the articulated purpose
of bail until that time had been only to assure the appearance of a defendant at trial.

Beginning in the 1960s, debate was vigorous over whether community safety should be
formally recognized as a factor for judges to consider in setting bail. Preventive detention
was first addressed on the national level at the 1964 National Conference on Bail and
Criminal Justice, convened by Attorney General Robert F. Kennedy. Under the Bail
Reform Act of 1966,8 persons charged with capital offenses or awaiting sentence or
appeal could be detained if the court found that “no one condition or combination of
conditions will reasonably assure that the person will not flee or pose a danger to any
other person or the community.”® These were the only circumstances for which judges

SId. atp. 11.

6 Bail Reform Act of 1966 (Pub.L. No. 89-46, 80 Stat. 214), repealed 1984; Bail Reform Act of 1984

(18 U.S.C. 88 3141-3150). Other changes during this period included alternatives to the traditional money
bail system, use of own recognizance release (discussed on pp. 44-45), and unsecured bonds to reduce the
number of pretrial detainees.

" «“Although it has never been proven, there have been repeated suggestions that the bail setter often sets
bail with the intention of keeping a defendant in jail to protect society or a certain individual. That this
manipulation of the bail system takes place is practically unprovable, since the bail setter has such wide
discretion. If preventive detention serves a beneficial public interest, then it should be frankly recognized
and allowed. However, the rights and interests of the defendant should be adequately protected. Under the
present bail system the defendant has virtually no protection.” John V. Ryan, “The Last Days of Bail,”
(1968) 58 J. Crim. L. & Criminology 542, 548 (fn. omitted).

8 Former 18 U.S.C. §8 3146-3152.
9 Former 18 U.S.C. § 3148.
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could consider whether a defendant posed a threat to public safety. Then, in 1970,
Congress passed the District of Columbia Court Reform and Criminal Procedure Act of
1970,1° the first bail law in the country to make community safety an equal consideration
to future court appearance in setting bail.

Congress addressed the issue in the federal courts with passage of the Comprehensive
Crime Control Act of 1984.1% This act mandates “pretrial release of the person on
personal recognizance, or upon execution of an unsecured appearance bond in an amount
specified by the court ... unless the judicial officer determines that such release will not
reasonably assure the appearance of the person as required or will endanger the safety of
any other person or the community.”*? The act further provides that if, after a hearing,
“the judicial officer finds that no condition or combination of conditions will reasonably
assure the appearance of the person as required and the safety of any other person and the
community, such judicial officer shall order the detention of the person before trial.”
The act creates a rebuttable presumption toward confinement when the person has
committed certain delineated offenses, including crimes of violence and serious drug
crimes.'4

The provisions in the Bail Reform Act of 1984 that permit the use of pretrial detention
in limited instances were upheld as constitutional by the U.S. Supreme Court in the 1987
case of United States v. Salerno.'® In Salerno, the defendant was arrested and charged
with violating the Racketeer Influenced and Corrupt Organizations (RICO) Act. The
government moved to have him detained under the 1984 act. At the hearing, the
government showed, among other elements, that Salerno headed a powerful crime family.
The U.S. District Court granted the government’s detention motion, concluding that the
government had met its burden. On appeal, the U.S. Court of Appeals for the Second
Circuit held that the act was unconstitutional on its face as a violation of due process. The
U.S. Supreme Court granted certiorari because of a conflict among the courts of appeals.
In its decision, the Supreme Court stated, “In our society liberty is the norm, and
detention prior to trial or without trial is the carefully limited exception.”*” The court
determined that pretrial detention may be imposed for arrestees charged with certain
serious felonies only when the government demonstrates by clear and convincing
evidence, after an adversary hearing, that no release conditions * ‘will reasonably

10 Pub.L. No. 91-358 (July 29, 1970) 84 Stat. 473.
11 Pub.L. No. 98-473 (Oct. 12, 1984) 98 Stat. 1976.
1218 U.S.C. § 3142(b).

1314, § 3142(e).

141d., § 3142(¢)(3).

1518 U.S.C. §§ 3141-3150.

16481 U.S. 739.

71d. at p. 755.
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assure ... the safety of any other person and the community.” »*® The court held that in
these limited circumstances, preventive detention did not violate the due process clause
of the Fifth Amendment or the excessive bail clause of the Eighth Amendment to the
Constitution.t®

By 1999, at least 44 states and the District of Columbia had statutes that included public
safety, in addition to risk of failure to appear, as an appropriate consideration in the
pretrial release decision. California had anticipated these reforms: in 1982, the voters
passed Proposition 4, which provided courts with authority to deny bail to individuals
under specified, limited exceptions if they posed a public safety risk.?°

181d. at p. 741.

19 The “extensive safeguards” noted by the Supreme Court included the following: (1) detention was
limited to only “the most serious of crimes”; (2) the arrestee was entitled to a prompt hearing with stringent
speedy trial time limitations; (3) detainees were to be housed separately from those serving sentences or
awaiting appeals; (4) the “fullblown adversary hearing,” which required the government to convince a
neutral decision maker by clear and convincing evidence that no condition or combination of conditions of
release would reasonably assure court appearance or the safety of the community or any person;

(5) detainees had a right to counsel and could testify or present information and cross-examine witnesses at
the hearing; (6) judges were guided by statutorily enumerated factors; (7) judges were to include written
findings of fact and a statement of reasons for a decision to detain; and (8) detention decisions were subject
to immediate appellate review. (Timothy Schnacke, Fundamentals of Bail: A Resource Guide for Pretrial
Practitioners and a Framework for American Pretrial Reform (U.S. Dept. of Justice, National Institute of
Corrections, 2014), p. 29, https://nicic.gov/library/028360.)

20 Prop. 4 permitted courts setting bail to consider factors other than the probability that the defendant
would appear at trial. In particular, the measure authorized courts to consider the seriousness of the offense
and the previous criminal record of the accused, and the proponents of the measure made it clear they
intended that public safety should be a consideration in bail decisions. (See People v. Standish (2006) 38
Cal.4th 858.)
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National Pretrial Trends

Nationwide, there is a growing consensus on concerns regarding the administration of
bail in the criminal justice system.?* A 2007 U.S. Department of Justice (USDOJ) report
indicates that states have increased their reliance on commercial surety bail bonds while
reducing the use of personal (own) recognizance releases.?? As a result, the number of
pretrial inmates in jail populations has grown at a much faster pace than that of sentenced
inmates,?3 despite historically low crime rates.?* The increase in pretrial inmate
populations has raised various concerns about the fairness and efficacy of current bail
practices. For example, dismissal and acquittal occurred in 20 percent of cases involving
pretrial detainees, which indicates that many of these defendants could have avoided
imprisonment altogether if they had been able to post bail.?°

Pretrial detention may affect many aspects of an individual’s life. Even a short period of
pretrial detention can threaten a person’s employment, housing stability, child custody,
and access to health care.?® Whether a person is detained in custody before trial may also

2L See, e.g., John S. Goldkamp, “Judicial Responsibility for Pretrial Release Decisionmaking and the
Information Role of Pretrial Services,” 57 Fed. Probation 28, 30 (1993); Timothy Schnacke, Fundamentals
of Bail: A Resource Guide for Pretrial Practitioners and a Framework for American Pretrial Reform (U.S.
Dept. of Justice, National Institute of Corrections, 2014).

22 Thomas H. Cohen & Brian A. Reaves, State Court Processing Statistics, 1990-2004: Pretrial Release of
Felony Defendants in State Courts (USDQOJ, Bureau of Justice Statistics, Nov. 2007), pp. 1-2,
www.bjs.gov/content/pub/pdf/prfdsc.pdf. The report provides statistics on state court felony defendants in
the 75 largest U.S. counties between 1990 and 2004.

23 Currently, 61 percent of inmates have not been convicted, compared to 39 percent who are serving
sentences. Todd D. Minton, Jail Inmates at Midyear 2011—Statistical Tables (Bureau of Justice Statistics,
2012), www.bjs.gov/index.cfm?ty=bpdetail&iid=4293 (as of Oct. 2, 2017). In California, most of the
state’s jail population—64 percent, or 46,000 inmates—are unsentenced defendants awaiting arraignment,
trial, or sentencing. Sonya Tafoya et al., Pretrial Release in California (Public Policy Inst. of Cal., May
2017), p. 5, www.ppic.org/content/pubs/report/R_0517STR.pdf.

24 The U.S. crime rate rose slightly in 2015 from the year before, but still remains at historic lows. The
estimated number of violent crimes rose 3.9 percent from 2014, while the estimated number of property
crimes fell 2.6 percent. Violent crime, however, is about 0.7 percent lower than it was five years ago, and
16.5 percent lower than a decade ago. The violent crime rate is almost half the 20-year high reached in
1996. (Federal Bureau of Investigation, Crime in the United States, 2015 (Sept. 2016),
https://ucr.fbi.gov/crime-in-the-u.s/2015/crime-in-the-u.s.-2015/home (as of Oct. 2, 2017).)

% Thomas H. Cohen & Brian A. Reaves, State Court Processing Statistics, 1990-2004: Pretrial Release of
Felony Defendants in State Courts (USDOJ, Bureau of Justice Statistics, Nov. 2007), p. 7,
www.bjs.gov/content/pub/pdf/prfdsc.pdf.

2 See Barker v. Wingo (1972) 407 U.S. 514, 532-533 (“The time spent in jail awaiting trial has a
detrimental impact on the individual. It often means loss of a job; it disrupts family life; and it enforces
idleness. Most jails offer little or no recreational or rehabilitative programs. The time spent in jail is simply
dead time. Moreover, if a defendant is locked up, he is hindered in his ability to gather evidence, contact
witnesses, or otherwise prepare his defense. Imposing those consequences on anyone who has not yet been
convicted is serious. It is especially unfortunate to impose them on those persons who are ultimately found
to be innocent.”)
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have an effect on case outcomes and sentences. Although the research in this area has
produced mixed results regarding the relationship between pretrial detention and the
probability of conviction and incarceration,?” many defendants plead guilty (or no
contest) at an early stage in the proceedings to secure their release from custody.?®

Research indicates that African American and Hispanic defendants are more likely to be
detained pretrial than are white defendants and less likely to be able to post money bail as
a condition of release.?® A 2009 study that focused on the effect of race and gender on
sentencing in the federal courts found that race had “an indirect effect on sentence
severity through its effect on pretrial status.”®® The available data and anecdotal evidence

27 Although some studies suggest little impact of pretrial detention on conviction rates (see J. S. Goldkamp,
“The Effects of Detention on Judicial Decisions: A Closer Look” (1980) 5 Just. Sys. J. 234-257), others
find a significant relationship between pretrial detention and the probability of conviction and
incarceration. (See Charles E. Ares, Anne Rankin & Herbert Sturz, “The Manhattan Bail Project: An
Interim Report on the Use of Pre-trial Parole” (1963), 38 N.Y.U. L.Rev. 67-95; Thomas H. Cohen & Brian
A. Reaves, State Court Processing Statistics, 1990-2004: Pretrial Release of Felony Defendants in State
Courts (USDOQJ, Bureau of Justice Statistics, 2007).) The New York City Criminal Justice Agency (CJA)
found, in a 2008 study, that “detention both increases the likelihood of conviction in felony cases and
decreases the chances that the defendant will be offered the opportunity to plead guilty to a nonfelony
charge.” (See M. Phillips, Bail, Detention, and Felony Case Outcomes, Research Brief No. 18 (CJA,
2008).) A 2003 study found that defendants subject to pretrial detention were more likely to be
incarcerated, and to receive longer sentences, than defendants who had been released before case
disposition. (M. R. Williams, “The Effect of Pretrial Detention on Imprisonment Decisions” (2003) 28
Crim. Justice Rev. 299-316.)

28 Samuel R. Wiseman, “Pretrial Detention and the Right to Be Monitored” (Mar. 2014) 123 Yale Law J.
1344: “The difficulty of preparing an adequate defense makes the likelihood of success at trial much lower
for pretrial detainees than for those who have secured release and have avoided the stigma of a prison cell.
[1] Faced with these high defense burdens, defendants jailed pretrial often accept plea bargains in lieu of
persevering through trial. In some cases, the periods that defendants spend in jail awaiting trial is
comparable to, or even greater than, their potential sentences, thus substantially incentivizing quick plea
deals regardless of guilt or innocence.” (Fns. omitted.)

2 See, e.g., Meghan Sacks, Vincenzo A. Sainato & Alissa R. Ackerman, “Sentenced to Pretrial Detention:
A Study of Bail Decisions and Outcomes” (2014) 40 Am. J. Crim. Justice 661; Traci Schlesinger, “Racial
and Ethnic Disparity in Pretrial Criminal Processing” (2005) 22 Justice Quarterly 170, 187-188; Stephen
Demuth, “Racial and Ethnic Differences in Pretrial Release Decisions and Outcomes: A Comparison of
Hispanic, Black, and White Felony Arrestees” (2003) 41 Criminology 873, 895, 897 (2003); lan Ayres &
Joel Waldfogel, “A Market Test for Race Discrimination in Bail Setting” (1994) 46 Stanford L.Rev. 987.

A recent California study found that 38 percent of Latinos and 33.7 percent of African Americans are
released pretrial, compared with 48.9 percent of whites and 54.6 percent of Asian Americans. The study
noted that differences in pretrial release rates for Latinos and African Americans narrow to less than two
percentage points, compared with whites, after accounting for differences in offense characteristics,
booking status, and the month and county of booking. (Sonya Tafoya et al., Pretrial Release in California
(Public Policy Inst. of Cal., May 2017), pp. 14-15.)

30 C. Spohn, “Race, Sex, and Pretrial Detention in Federal Court: Indirect Effects and Cumulative
Disadvantage” (2009) 57 Kansas L.Rev. 879-901: “Black male offenders were more likely than all other
offenders to be detained pretrial, but black male status did not affect sentencing, net of pretrial status,
meaning that black male status indirectly affects sentence severity through pretrial status.”
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on the effects of pretrial detention have encouraged policymakers in many states to
undertake reform.

National Standards and Support for Risk-Based Systems

To address concerns about the inequities and inefficiencies in the current administration
of pretrial detention/release, several prominent national groups—including the American
Bar Association (ABA),3! National Association of Pretrial Services Agencies,? and
National District Attorneys Association3—have promulgated standards and best
practices for pretrial release programs. These standards are designed to lay out “a
framework for striking the necessary balance and developing viable alternatives to the
traditional surety bail system.”34 (For descriptions of these standards, see Appendix C.)

More important, judicial leaders nationwide are beginning to conduct thoughtful
examinations of bail practices and procedures and the need for pretrial detention reform.
Using history, law, national standards, and pretrial research, judicial leaders, in their role
as neutral decision makers, have contributed to nationwide efforts to improve pretrial
laws and practices.

In 2013, the Conference of State Court Administrators (COSCA) issued a policy paper,
Evidence-Based Pretrial Release, which urges that “court leaders promote, collaborate
toward, and accomplish the adoption of evidence-based assessment of risk in setting
pretrial release conditions.”®> COSCA also called for “the presumptive use of non-
financial release conditions to the greatest degree consistent with evidence-based
assessment of flight risk and threat to public safety and to victims of crimes.”

The Conference of Chief Justices (CCJ) also issued a resolution in 2013 endorsing and
supporting COSCA’s policy. (See Appendix C.) Later, in conjunction with the National
Center for State Courts, COSCA and CCJ facilitated the creation of the Pretrial Justice
Center for Courts (PJCC), which works closely with the CCJ and COSCA to implement
the resolution recommending evidence-based assessment of risk in setting pretrial release
conditions and the presumptive use of nonfinancial release conditions consistent with

31 ABA Standards for Criminal Justice: Pretrial Release (3d ed. 2007),
www.americanbar.org/content/dam/aba/publications/criminal_justice standards/pretrial release.authchec

kdam.pdf.

32 National Association of Pretrial Services Agencies, Standards on Pretrial Release (3d ed. 2004),
https://napsa.org/eweb/DynamicPage.aspx?Site=napsa&WebCode=standards.

33 National District Attorneys Association, National Prosecution Standards (3d ed. 2009), Standards 4-4.1
to 4-4.5, pp. 56-57,
www.ndaa.org/pdf/NDAA%20NPS%203rd%20Ed.%20w%20Revised%20Commentary.pdf.

34 ABA Standards for Criminal Justice: Pretrial Release (3d ed. 2007), p. 30.

3 Conference of State Court Administrators, Evidence-Based Pretrial Release (2012-2013 Policy Paper),
p. 2,
http://cosca.ncsc.org/%7E/media/Microsites/Files/COSCA/Policy%20Papers/Evidence%20Based%20Pre-
Trial%20Release%20-Final.ashx.
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assessments of risk. The PJCC provides a wide variety of information, services, and tools
to courts across the country, including offering education and technical assistance,
facilitating cross-state learning and collaboration, and promoting the use of legal and
evidence-based pretrial practices.3®

In addition to the recent efforts by COSCA and CCJ, numerous national stakeholder
groups—including the American Bar Association, National Association of Counties,
American Jail Association, International Association of Chiefs of Police, American
Council of Chief Defenders, Association of Prosecuting Attorneys, and American
Probation and Parole Association—have endorsed transitioning from traditional money-
based bail systems to risk-based systems for detention and release decisions and for
setting pretrial release conditions.

Federal litigation challenging the constitutionality of money-based bail systems has also
been initiated across the country, including two cases pending in California. (See
Appendix D.) Seven of these cases have resulted in consent decrees and court orders that
address well-established local bail practices and have encouraged those jurisdictions to
revise their pretrial detention and release policies significantly. Together with the
resolutions, policy papers, and standards noted above, these cases have prompted
increased focus by state and federal policymakers on longstanding bail systems. In
response, federal litigation has been initiated challenging recent changes to the pretrial
detention/release systems in New Jersey and New Mexico (see discussion in the next
section and Appendix D.)

Broad public attention has also been drawn to issues related to the role of money in the
justice system, due, in part, to a USDOJ report entitled Investigation of the Ferguson
Police Department.®’” The report examined the policies and procedures of the Police
Department and underscored the role of money in the justice system and the disparate
impact of fines, fees, and bail on poor communities. Although the report only tangentially
focused on pretrial release and bail issues, it sparked conversations about the criminal
justice system, racial bias, and the collection of fees and fines with a focus on revenue
collection as opposed to the community’s public safety needs.

COSCA and CCJ have formed the National Task Force on Fines, Fees and Bail Practices
to address the ongoing impact that these legal financial obligations have on economically
disadvantaged communities and to draft model statutes and court rules for setting,
collecting, and waiving court-imposed payments.

36 Pretrial Justice Center for Courts, www.ncsc.org/pjcc.

$7.UsSDOJ, Civil Rights Division, Investigation of the Ferguson Police Department (Mar. 4, 2015),
www.justice.gov/sites/default/files/opa/press-
releases/attachments/2015/03/04/ferguson_police_department_report.pdf (as of Oct. 2, 2017).
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During the 2017 legislative session, Senator Kamala D. Harris (D-CA) and Senator Rand
Paul (R-KY) introduced the Pretrial Integrity and Safety Act of 20172 to encourage
states to reform or replace their monetary bail systems. The bill would allocate

$10 million over three years to fund federal grants for courts instituting pretrial services
and data-driven risk evaluations designed to reduce unnecessary pretrial detention and
minimize racial and economic disparities between defendants who are held and those
who are released pending trial.

It is against this national backdrop of increased scrutiny of longstanding bail practices
that the Workgroup has been conducting its review.

Recent State Reforms

Reform has occurred in many states, including reform resulting from the New Mexico
case of State v. Brown.®® The New Mexico Supreme Court found that the defendant had
presented the trial court with uncontroverted evidence demonstrating that nonmonetary
conditions of pretrial release were sufficient to reasonably assure that the defendant was
unlikely to pose a flight or safety risk. The court held that the trial court’s requirement
that the defendant remain in custody unless he posted a $250,000 cash or surety bond
based solely on the nature and seriousness of the charged offense was arbitrary and
capricious and an abuse of discretion.

After Brown, New Mexico undertook an initiative to revise the state’s constitutional
provision addressing bail. The initiative, which passed with 87 percent of the vote,
provides for preventive detention on grounds of dangerousness or flight risk under
limited circumstances and prohibits detaining a defendant solely due to financial inability
to post a money or property bond.*°

In 2014, the New Jersey Legislature, with support from the Governor, passed a package
of criminal justice reforms that require a shift from a resource-based monetary bail
system to a risk-based system of pretrial detention and release. In addition, the voters in
New Jersey approved an amendment to the New Jersey Constitution that permits the
pretrial detention of high-risk defendants.*! These changes have resulted in the minimal
use of cash bail.*? The legislation provided for pretrial monitoring as a release option,
without specifying how that monitoring was to be accomplished. The judiciary

38 Sen. 1593, 115th Congress (2017-2018).
39 (N.M. 2014) 2014-NMSC-038.

40 New Mexico Legislature, Sen. Joint Res. No. 1 (2016), www.sos.state.nm.us/uploads/files/CA1-SIM1-
2016.pdf.

41 New Jersey Legislature, Sen. Concurrent Res. No. 128 (July 10, 2014),
www.njleg.state.nj.us/2014/Bills/SCR/128 11.HTM.

42 New Jersey Courts Criminal Justice Reform Information Center,
www.judiciary.state.nj.us/courts/criminal/reform.html.
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established policies and procedures to implement pretrial monitoring and created a
Pretrial Services Unit within the criminal division of the New Jersey judiciary. In 2017,
the New Jersey Legislature passed Senate Bill 2850% and allocated $9.3 million to add
20 superior court judgeships to support New Jersey’s criminal justice reforms. (For
detailed information on the pretrial systems in Kentucky, New Jersey, New Mexico, and
Washington, D.C., see Appendix E.)

Changes in state laws are not limited to the sweeping reforms made in New Mexico and
New Jersey. In the past five years, every state legislature has addressed pretrial policy,
resulting in more than 500 new enactments.** In 2016, state lawmakers in 44 states and
the District of Columbia enacted 118 new laws regarding pretrial detention and release.
These robust legislative developments demonstrate the continuing interest in changing
the procedures that address the pretrial stages of the criminal justice system. (Recent
legislative activity on pretrial detention and release in California is described in
Appendix F.)

43 New Jersey Legislature, Sen. Bill 2850 (Dec. 21, 2016),
www.njleg.state.nj.us/2016/Bills/S3000/2850 F1.PDF.

44 National Conference of State Legislatures, State Pretrial Release Legislation (Jan. 23, 2017),
www.ncsl.org/research/civil-and-criminal-justice/state-pretrial-release-legislation.aspx.
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California’s Current Pretrial Release and
Detention System

California Criminal Justice Reform Backdrop

California has undergone significant changes to its criminal justice system in the past
eight years, with new responsibilities placed on the courts and local justice system
partners. Decisions by the Governor, Legislature, and voters substantially altered how
California responds to individuals accused and convicted of various crimes. Legislation
addressed myriad issues, from where incarcerated offenders serve their sentences to how
and by whom offenders are supervised. In addition, voter propositions decriminalized or
reduced the penalties for certain low-level offenses. Together, these new laws have
changed the composition and size of state prison and local jail populations. (For
additional information on each of these legal developments, see Appendix F.) Though
significantly affected by these changes to the criminal justice system, courts did not
participate directly in their development. With pretrial reform, courts have a
responsibility to undertake leadership given their unique role in the pretrial release and
detention decisions that impact public safety and the due process rights of the accused,
and the procedures that govern that decision-making.

California Law

Pretrial release has been an element of California’s legal framework from the earliest
days of statehood. California’s Constitutions of 1849 and 1879 addressed pretrial release
for persons charged with a crime. Two provisions of the current California
Constitution—article I, sections 12%° and 28(f)(3)**—govern pretrial release on bail and

45 «A person shall be released on bail by sufficient sureties, except for:

“(a) Capital crimes when the facts are evident or the presumption great;

“(b) Felony offenses involving acts of violence on another person, or felony sexual assault offenses on
another person, when the facts are evident or the presumption great and the court finds based upon clear
and convincing evidence that there is a substantial likelihood the person’s release would result in great
bodily harm to others; or

“(c) Felony offenses when the facts are evident or the presumption great and the court finds based on
clear and convincing evidence that the person has threatened another with great bodily harm and that
there is a substantial likelihood that the person would carry out the threat if released.

“Excessive bail may not be required. In fixing the amount of bail, the court shall take into consideration the
seriousness of the offense charged, the previous criminal record of the defendant, and the probability of his
or her appearing at the trial or hearing of the case.

“A person may be released on his or her own recognizance in the court’s discretion.”

46 «Pyblic Safety Bail. A person may be released on bail by sufficient sureties, except for capital crimes
when the facts are evident or the presumption great. Excessive bail may not be required. In setting,
reducing or denying bail, the judge or magistrate shall take into consideration the protection of the public,
the safety of the victim, the seriousness of the offense charged, the previous criminal record of the
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own recognizance (OR) release.*” Over several decades, multiple voter initiatives have
contributed to the development of these provisions of the California Constitution and
have resulted in a complex interplay of directives, statutes, and procedures regarding
pretrial release and detention. Case law addressing these constitutional provisions is
limited, particularly since 2008 when section 28(f)(3) was reenacted. As a result, there
has not been definitive judicial interpretation of the issues raised by the multiple
differences between the two provisions.

Although California courts are generally required to grant pretrial release on bail, the
state Constitution allows courts to deny release from custody under certain limited
exceptions.*® It also provides courts with discretion to release a person on his or her own
recognizance.*® The state Constitution prohibits excessive bail®® and requires courts, in
setting the amount of bail, to take into consideration the seriousness of the offense
charged, the previous criminal record of the defendant, and the probability of his or her
appearing in court.>! The court is also required to take the protection of the public into
consideration in setting, reducing, or denying bail. Public safety and the safety of the
victim are designated as the primary considerations in determining release on bail.>?

defendant, and the probability of his or her appearing at the trial or hearing of the case. Public safety and
the safety of the victim shall be the primary considerations.

“A person may be released on his or her own recognizance in the court’s discretion, subject to the same
factors considered in setting bail.

“Before any person arrested for a serious felony may be released on bail, a hearing may be held before
the magistrate or judge, and the prosecuting attorney and the victim shall be given notice and reasonable
opportunity to be heard on the matter.

“When a judge or magistrate grants or denies bail or release on a person’s own recognizance, the
reasons for that decision shall be stated in the record and included in the court’s minutes.”

47 California constitutional and statutory rights to bail are broader than federal rights. (Pen. Code, § 1271;
In re Underwood (1973) 9 Cal.3d 345.)

%8 In addition to the constitutional exceptions, a defendant subject to a “parole hold” is not entitled to
release on bail (In re Law (1973) 10 Cal.3d 21, 26), nor are defendants who are subject to an immigration
hold or arrested on an extradition warrant (Pen. Code, § 1550.1; People v. Superior Court (Ruiz) (1986)
187 Cal.App.3d 686, 692).

49 Cal. Const., art. I, 88 12, 28(f)(3); Pen. Code, 8§ 1318-1319.5.

%0 Cal. Const., art. I, 88 12, 28(f)(3). Bail is not considered excessive merely because the defendant cannot
post it. (Galen v. County of Los Angeles (9th Cir. 2007) 477 F.3d 652 (Galen); In re Burnette (1939) 35
Cal.App.2d 358, 360.) However, bail may not be set in an amount which is functionally no bail in a case
where bail is mandated. (Galen, 477 F.3d 652; In re Christie (2001) 92 Cal.App.4th 1105.) The amount of
bail may not be set solely to insure the defendant’s incarceration for improper reasons. (See Wagenmann v.
Adams (1st Cir. 1987) 829 F.2d 196.)

51 Cal. Const., art. I, 88 12, 28(f)(3); Pen. Code, § 1275(a).

%2 Cal. Const., art. 1, § 28(b)(3) & (f)(3); Pen. Code, 88 1270(a), 1275(a); Gray v. Superior Court (2005)
125 Cal.App.4th 629; In re McSherry (2003) 112 Cal.App.4th 856; In re Weiner (1995) 32 Cal.App.4th
441. Section 28(b)(3) also references safety of the victim’s family. Other factors that the court may
consider in determining the amount of bail include the number of separate offenses charged (People v.
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The California Constitution provides for release “on bail by sufficient sureties.”2 In the
early years of California’s statehood, individual personal sureties were used, though
beginning in the early 1900s the use of commercial sureties became the most common
form of bail release.>* California courts have not interpreted the constitutional term
“sufficient sureties” and the associated statutory authority for release on bail as requiring
a particular form of surety.

Before 1974, article |, section 6 of the California Constitution stated that “[a]ll persons
shall be bailable by sufficient sureties, unless for capital offenses when the proof is
evident or the presumption great. Excessive bail shall not be required ... .”%

In the 1960s, California undertook a process to revise its Constitution, recommending
revisions to section 6 that replaced the term “bailable” with the phrase “released on bail”
and adding a reference to release on one’s own recognizance.

The California Constitution Revision Commission provided the following comment to
the proposed revisions:

The commission ... proposed an OR clause, which recognized the “well-
established practice of releasing persons accused of crimes on their own
recognizance.” ... [1] ... “The ‘Own Recognizance’ system presents a
desired alternative to the bail system, which frequently works an injustice
on those who cannot afford to post a bail bond. An individual who may be
released on his own recognizance is better able to defend himself and to
avoid incarceration until proved guilty.”®

Surety Ins. Co. (1978) 77 Cal.App.3d 533, 537), and the defendant’s status as a fugitive (In re Grimes
(1929) 99 Cal.App. 10, 12). The fact that the defendant has requested a jury trial is not a proper factor for
consideration. (Cal. Rules of Court, rule 4.101.)

53 Cal. Const., art. I, 88§ 12, 28()(3).

5 Ex parte Ruef (1908) 7 Cal.App. 750; Timothy Schnacke, Fundamentals of Bail: A Resource Guide for
Pretrial Practitioners and a Framework for American Pretrial Reform (National Institute of Corrections,
2014), p. 43, https://nicic.gov/library/028360.

%5 In 1682, Pennsylvania adopted a law granting bail to all persons except when charged with a capital
offense “where proof is evident or the presumption great,” adding an element of evidentiary fact finding so
as to also allow bail even for certain capital defendants. This provision became the model for nearly every
American jurisdiction afterward, including California. (Timothy R. Schnacke, Fundamentals of Bail: A
Resource Guide for Pretrial Practitioners and a Framework for American Pretrial Reform (National
Institute of Corrections, 2014), pp. 40-41.)

% people v. Standish (2006) 38 Cal.4th 858, 890891, citations omitted, quoting Cal. Const. Revision
Com., Proposed Revision of Cal. Const., pt. 5 (1971) p. 19.
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The proposed changes were included in Proposition 75"—adopted by the voters in 1974
as article I, section 12—and remained in effect in that form until the voters passed
Proposition 4 in 1982.

Proposition 4, Bail,>® was proposed in 1982 in response to California Supreme Court
decisions holding that the Constitution did not allow preventive detention other than for
those charged with a capital offense, and that public safety concerns could not be
considered in setting bail.>® Prop. 4 provided courts with authority to deny bail to
individuals under specified, limited exceptions if they posed a public safety risk.®° The
current provisions of section 12 are the same as those adopted by the voters in 1982 in
Prop. 4, with the addition of a reference to felony sexual assault offenses to the
restrictions on felony offenses involving acts of violence on another person.5?

In the same 1982 election, voters also passed Proposition 8, Criminal Justice—Initiative
Statutes and Constitutional Amendment (known as the Victims’ Bill of Rights).%? Prop. 8
attempted to fully repeal section 12 and replace it with article 1, section 28(e), a new
provision governing bail and own recognizance release. There were significant
differences between the provisions of section 12, as revised by Prop. 4, and those of
section 28(e), as detailed below. In 1995, however, the California Supreme Court held
that, because Prop. 4 received more votes, the bail and OR release provisions of Prop. 8
did not go into effect.5?

57 Ballot Pamp., General Elec. (Nov. 5, 1974), Prop. 7, pp. 26—27,
http://repository.uchastings.edu/cgi/viewcontent.cgi?article=1803&context=ca_ballot props.

%8 Ballot Pamp., Primary Elec. (June 8, 1982), Prop. 4, pp. 16-19,
http://repository.uchastings.edu/cgi/viewcontent.cgi?article=1917&context=ca_ballot props.

%9 See In re Underwood (1973) 9 Cal.3d 345.

80 «[Proposition 4] permitted courts setting bail to consider factors other than the probability that the
defendant would appear at trial. In particular, the measure authorized courts to consider the seriousness of
the offense and the previous criminal record of the accused, and the proponents of the measure made it
clear they intended that public safety should be a consideration in bail decisions.” (People v. Standish
(2006) 38 Cal.4th 858, 875.)

61 In 1994, the voters passed Proposition 189, which amended article I, section 12 by inserting “or felony
sexual assault offenses on another person.”

62 Ballot Pamp., Primary Elec. (June 8, 1982), Prop. 8, pp. 32-35.
http://repository.uchastings.edu/cgi/viewcontent.cgi?article=1917&context=ca_ballot props.

8 The effect of the passage of both Prop. 4 and Prop. 8 was addressed by the court in In re York (1995) 9
Cal.4th 1133, 1140, fn. 4 and People v. Standish (2006) 38 Cal.4th 858. In In re York, the court stated that,
“Because Proposition 4 received more votes than did Proposition 8, the bail and OR release provisions
contained in Proposition 4 are deemed to prevail over those set forth in Proposition 8.” In Standish, the
court provides a detailed discussion of the development of Section 12°s bail and own recognizance release
provision, and the effect of Proposition 8 and Proposition 4 in the context of Penal Code section 859b. The
discussion of the interplay between the two propositions concludes, “[W]e adhere to the view that the
amendments to article I, section 12 proposed by Proposition 4 took effect, and that the provisions of

article 1, section 28, subdivision (e) [now subdivision (f)(3)] proposed by Proposition 8 did not take effect.”
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Then, in 2008, the voters passed Proposition 9, the Victims’ Bill of Rights Act of 2008,
known as Marsy’s Law.%* Although Marsy’s Law did not directly address article I,
section 12 of the Constitution, it did reenact, as section 28(f)(3), Prop. 8’s provisions
addressing bail and OR release in nearly identical form. Thus, since 2008, both section 12
and section 28(f)(3) have been in effect, but the differences noted below remain. During
the nine years since the adoption of Prop. 9, however, there have been no published court
opinions interpreting the interplay between section 12’s and section 28(f)(3)’s provisions
addressing release on bail and own recognizance release.

While section 12 states that “A person shall be released on bail”” subject to certain
exceptions, section 28(e)(3) states that “A person may be released on bail.”®> Section 12
makes exceptions for capital crimes, felony offenses involving acts of violence on
another person, and felony sexual assault offenses (where the facts are evident or the
presumption great and the court finds on the basis of clear and convincing evidence that
release would result in great bodily harm to others). Section 28(f)(3) makes an exception
only for capital offenses but requires taking into account specified factors, with public
safety and “the safety of the victim” as the primary considerations in setting bail or
granting own recognizance release. Section 28(f)(3) also (1) requires OR release to be
subject to the same factors considered in setting bail; (2) provides that a hearing “may”
be held before release of the defendant, with notice to the prosecuting attorney and an
opportunity to be heard; and (3) requires that when a judge or magistrate denies bail or
release on OR, the reasons for that decision must be stated on the record and included in
the court’s minutes. Section 28(f)(3) also provides that a victim (in addition to the
prosecutor) must be given notice before a person charged with a serious felony is released
on bail and has the right to be heard, upon request, at any proceeding involving a
postarrest release decision.®® Given the lack of guidance on the variations between the
requirements of section 12 and those of section 28(f)(3), trial courts have the challenge of
applying both provisions to their pretrial detention and release decisions.

The Pretrial Phase

The pretrial phase begins with arrest and covers the period from the time a person is cited
and released or booked into jail to the period when he or she is charged in a criminal
complaint through conviction or dismissal of the case.®’

8 Victims’ Bill of Rights Act of 2008, http://vig.cdn.sos.ca.gov/2008/general/text-proposed-laws/text-of-
proposed-laws.pdf#prop9.

% people v. Standish (2006) 38 Cal.4th 858, 877: “Proponents of Proposition 8 would have eliminated the
general right to bail, substituting a provision granting courts greater discretion to deny bail, and placing
restrictions on access to bail different from those proposed by the Legislature in Proposition 4. Proposition
8 explicitly would have imposed these restrictions on OR release, as well.”

% Cal. Const., art. I, § 28(b)(8) & (f)(3).

57 Penal Code sections 853.6 and 1270 govern the release of those arrested for misdemeanors. Under most
circumstances, law enforcement has the authority to release a misdemeanor arrestee in the field with a
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Before booking an arrested person into jail, law enforcement authorities have discretion
in most misdemeanor cases to simply “cite” (provide a citation that requires the person to
promise to return to court) and release the arrested individual. Once a person has been
arrested and is brought to jail, the sheriff or other custodian of the jail has authority under
the jail’s booking criteria to release the arrestee and give the person a date to appear in
court.%8

During the pretrial period, a defendant may be in custody in the county jail or released
pending trial. Pretrial detention typically occurs for one of the following reasons: (1) the
defendant is statutorily ineligible for release based on the charged offense, (2) a court has
determined that the defendant poses an unmanageable risk to public safety or of flight,
(3) a separate “hold” has been placed on the defendant, or (4) the defendant does not have
funds available to satisfy the amount of bail set by the court.

Pretrial Population Data

The amount and type of available data on pretrial release and detention in California are
limited. Although better data are necessary for a comprehensive assessment of any
pretrial system at the state level, the available data are sufficient to offer some insight into
the operation of the current system.

According to the Jail Population Trends dashboard of the Board of State and Community
Corrections, approximately two-thirds of California’s average daily jail population, or
nearly 48,000 individuals, are nonsentenced.®® This number includes individuals who are
eligible for release yet are still detained because they have not posted monetary bail (and
may be financially unable to do so) and individuals who are ineligible for release.”

Estimates of the number of unsentenced defendants who may be eligible for pretrial
release vary widely by county. Most counties currently have no means of collecting
and/or reporting data about their pretrial populations. Three California counties—Fresno,
San Francisco and San Mateo—were able to provide some statistical information.

citation. However, citations cannot be issued for offenses involving domestic violence or abuse (unless the
officer determines there is not a reasonable likelihood that the offense will continue).

8 Although this phase is important in the pretrial process and there is significant support for programs that
divert arrestees from pretrial custody, this phase was beyond the scope of the Pretrial Detention Reform
Workgroup’s charge. Therefore, the focus of this report is on the period from the point at which an arrestee
is booked into jail until the defendant appears for trial.

% Board of State and Community Corrections, Jail Population Trends, Sentenced and Non-Sentenced
Average Daily Population, March 2017,
https://public.tableau.com/profile/kstevens#!/vizhome/ACIROctober2013/About (as of Oct. 4, 2017).

0 Factors that might make a person ineligible for release include having a parole or probation hold,
immigration detainer, or “no bail” hold for a capital offense charge; serving time on another charge; having
an out-of-county warrant; being in the phase after disposition but before sentencing; or having felony
charges when a court has made findings about the likelihood that release would result in great bodily harm
to others.
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Although the exact number of detained individuals who may otherwise be eligible for
release is unknown, the data from these three counties indicate that likely there are
thousands of individuals eligible for release incarcerated in California jails.”*

Similarly, research suggests that some high-risk defendants are likely able to post bail
and be released. The data indicate that those charged with serious or violent offenses who
are able to secure release usually do so by posting bail.”?> Defendants who post bail are
generally not subject to any formal pretrial supervision. Although defendants charged
with serious or violent offenses often remain in custody with very high levels of bail,
hundreds of California defendants charged with serious or violent offenses, and other
high-risk defendants, are able to bail out of custody regardless of the threat they may pose
to public safety.”

In summary, although the available statistical data are limited, information gathered by
the Workgroup confirms that some people currently in California jails who are safe to be
released are held in custody solely because they lack the financial resources for a
commercial bail bond, and other people who may pose a threat to public safety have been
able to secure their release from jail simply because they could afford to post a
commercial bond.

Release by Law Enforcement

In 2016, there were approximately 79,500 jail bookings in California every month.” Jail
officials have authority to make certain types of release decisions at booking:

e They are authorized to cite and release those arrested on misdemeanor charges
upon completion of booking, with the exception of cases involving domestic
violence or abuse.”

" Fresno, San Mateo, and San Francisco Counties provided estimates to the Workgroup on the share of
unsentenced inmates who are eligible for bail yet detained. These estimates, all from 2015 and 2016, vary
from 15 percent in Fresno County to 59 percent in San Mateo County, with San Francisco County in
between at 53 percent. Based on the Board of State and Community Corrections estimate of nonsentenced
jail inmates (48,000) and the range of county estimates of the release-eligible population, as few as 7,000 or
as many as 28,000 nonsentenced inmates who are currently held in custody at any given time may be
eligible for release.

2 Sonya Tafoya, Pretrial Detention and Jail Capacity in California (Public Policy Inst. of Cal., July 2015).
www.ppic.org/publication/pretrial-detention-and-jail-capacity-in-california/.

3 Among those booked for violent offenses, 16 percent were released pretrial. Of that 16 percent, over two
thirds (68 percent) were released on bail. For high-level felonies, 21.7 percent secured release from
custody, and 63 percent of those secured release by posting bail (Sonya Tafoya et al., Pretrial Release in
California (Public Policy Inst. of Cal., May 2017), www.ppic.org/content/pubs/report/R_0517STR.pdf).

"4 Calculation is by Judicial Council research staff based on Board of State and Community Corrections
data from the Jail Profile Survey, https://app.bscc.ca.gov/jog//jps/QuerySelection.asp.

5 For misdemeanor offenses (except for violations of domestic violence protective orders and other
offenses involving threat of harm), Penal Code section 853.6 gives law enforcement discretion to “cite and
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e After booking, jail authorities are authorized to release arrestees on bail in the
amount set by the bail schedule, except for those charged with a capital crime.
This release authority includes individuals arrested for a serious or violent
offense.”® (For discussion of release on bail, see pp. 28-33.)

e For jail facilities operating under a court-imposed population cap, the sheriff is
authorized to make capacity releases when the jail exceeds its mandated
population threshold (usually 90 percent of rated capacity). Thirty-nine facilities
in 19 counties are operating under court-ordered population caps.’’

e Finally, if no charges are filed within statutory time frames, then the jail must
release the arrestee.

Release by Judicial Officer

If a defendant is not released via the citation and release authority or by posting the
amount of bail authorized by the bail schedule, a judicial officer will determine pretrial
release, typically at arraignment. Although judges generally are not involved in release
decisions before arraignment, courts are required to have an on-call magistrate (judge)
available at all times, when court is not in session, with responsibility for evaluating
requests to reduce or increase bail amounts to a level other than the bail schedule amount,
or for own recognizance release.’® The officer in charge of a jail is required to assist
arrestees by providing information and requests to the on-call magistrate.” If the person
remains in custody, the court must make a decision regarding release at arraignment,
which is the defendant’s first appearance in court; arraignment must occur no more than

release” arrestees without taking them into custody. By signing the citation, the arrestee is promising to
appear in court at a specified time and place. In addition, those arrested for lower-level felonies may be
booked and then “cited out” from facilities that are operating under court orders related to jail
overcrowding. Policies that address jail releases due to overcrowding vary from county to county.

6 Pen. Code, § 1269b.

" The counties with caps are: Butte (1), Calaveras (1), El Dorado (2), Fresno (3), Kern (4), Kings (1), Los
Angeles (1), Merced (1), Placer (2), Plumas (1), Riverside (4), Sacramento (2), San Bernardino (2), San
Diego (4), San Joaquin (2), Santa Barbara (1), Stanislaus (1), Tulare (4), Yolo (1). (Magnus Lofstrom &
Brandon Martin, Key Factors in California’s Jail Construction Needs (Public Policy Inst. of Cal., 2014),
p. 2, www.ppic.org/publication/key-factors-in-californias-jail-construction-needs/, citing Board of State
and Community Corrections, Jail Profile Survey; First Quarter Calendar Year 2013,
www.bscc.ca.gov/downloads/2013 1st Qtr JPS full_report.pdf; Sonya Tafoya, Pretrial Detention and
Jail Capacity in California (Public Policy Inst. of Cal., July 2015), www.ppic.org/publication/pretrial-
detention-and-jail-capacity-in-california/, citing Lofstrom & Martin (2014).) In June 2016, 5,908
unsentenced jail detainees and 1,868 sentenced jail detainees were released from detention early because of
the lack of capacity in those jails. This is a decrease from the pre—Proposition 47 high in August 2014 of
6,358 unsentenced and 5,486 sentenced detainees released early.

78 pen. Code, 8§ 810, 1269c.
¥ Pen. Code, § 810.
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48 hours after arrest, excluding Sundays and holidays.2° At arraignment, and for the
duration of pretrial detention, the court may set or adjust the bail amount within statutory
limitations® or release bail-eligible defendants on their own recognizance.??

The court has broad discretion in setting the amount of bail; a court’s order setting bail
will not be invalidated unless there is a clear abuse of discretion.®® Without a hearing in
open court, the court may set bail in an amount that exceeds the bail schedule for a felony
offense or for a misdemeanor offense of violating a domestic violence order if a peace
officer provides a declaration of facts justifying the increase.®* The court is authorized to
set bail in an amount deemed sufficient to ensure the defendant’s appearance, or to ensure
the protection of a victim or family member of a victim of domestic violence, and to
include terms and conditions that the court, in its discretion, deems appropriate. The court
may also release the defendant on his or her own recognizance.®® The court must hold a
hearing in open court before a defendant is released on bail in an amount higher or lower
than the bail schedule amount if the defendant is arrested for a violent or serious felony or
for other specified offenses involving injury or intimidation.®® The court may set
conditions on bail release.?’

8 pen. Code, § 825; see Youngblood v. Gates (1988) 200 Cal.App.3d 1302.
81 pen. Code, § 1270.2.
82 pen. Code, §8§ 1270, 1318 et seq.

8 People v. Norman (1967) 252 Cal.App.2d 381, 411 (disapproved on other grounds in McDermott v.
Superior Court (1972) 6 Cal.3d 693, 697). The court must not set bail with the intent of punishing the
defendant. (People v. Gilliam (1974) 41 Cal.App.3d 181, 191; In re Newbern (1961) 55 Cal.2d 500; Sawyer
v. Barbour (1956) 142 Cal.App.2d 827.) If the court sets bail in an amount either greater or less than the
bail schedule amount, or releases the defendant on his or her own recognizance, the court must state

reasons in the record and specifically address the issue of threats made against the victim or witness. (Pen.
Code, § 1270.1(d); In re Christie (2001) 92 Cal.App.4th 1105, 1109-1110.)

8 pen. Code, 8§ 1269c, 1270.1(g).
85 Pen. Code, § 1269c.

% pen. Code, § 1270.1(a); Cal. Const., art. 1, § 28(f)(3). This provision does not violate equal protection
guarantees because there is a rational basis for treating violent offenders differently (Dant v. Superior
Court (1998) 61 Cal.App.4th 380). The court must grant or deny a motion to reduce bail even in the
absence of the required written notice to the prosecutor and defense attorney (id. at p. 390).

87 Cal. Const., art. I, 8 28(f)(3). In a felony case, there is a general understanding that the trial court
possesses inherent authority to impose conditions associated with release on bail. (Gray v. Superior Court
(2005) 125 Cal.App.4th 629.) Common conditions of release include geographical restrictions, electronic
monitoring, house arrest, alcohol monitoring, and protective orders. In misdemeanor cases, the court may
set bail on terms or conditions of release that the court considers appropriate, though the conditions must be
reasonable and related to public safety. (Pen. Code, 8 1269c; In re McSherry (2003) 112 Cal.App.4th 856,
860-863.)
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Types of Pretrial Release

Under California law there are three types of pretrial release from custody: (1) release on
bail, which involves some form of financial security and may include conditions ordered
by the court at the first or any subsequent court appearance; (2) release on one’s own
recognizance, which is based on the defendant’s promise to return to court as required
and to obey certain conditions; and (3) supervised release, in which the defendant is
released under supervision of a pretrial services program and may by subject to a variety
of conditions, including a financial condition. A person may be released on a bail bond in
the amount set according to the bail schedule before arraignment without court review.

Bail

When a person has been arrested and booked into jail, posting bail is the process for
releasing that person from custody before trial on secured financial conditions.®® The
defendant or interested parties, such as family members, post a bond, cash deposit, or
other security to obtain release.® In this section of the report, “bail” refers to the use of a
commercial surety bond; when bail is in the form of a deposit of money with the court,
the term “cash bail” or “deposit bond” is used. Defendants who are “bailable” (eligible to
be released from custody) may be released on bail before arraignment (within the first 48
hours after arrest).° If the defendant was arrested on a warrant and has not yet appeared
in court, bail is in the amount set in the warrant; if there is no warrant, the bail amount is
set by the court’s uniform bail schedule.®? If the defendant does not bail out before
arraignment, when the defendant appears in court at the first appearance, the judge sets
the bail amount in a court order.

Bail Schedules

California law mandates that each of California’s 58 superior courts develop a uniform
countywide schedule of bail for all bailable felony offenses and for all misdemeanor and
infraction offenses except Vehicle Code infractions.®? As a result, bail schedule amounts
for the same offense can vary widely from county to county (see table below). The

8 For a defendant’s right to bail and exceptions, see California Constitution, article I, sections 12 and
28(f)(3), and see Penal Code section 1271. For discharge from custody on bail, see Penal Code sections
1268-1275.1. For local court responsibility for bail schedules and the basis for bail amounts based on
seriousness of charges, see Penal Code section 1269b(d) and (e).

8 As used in California statutes, the word “bail” may mean the security posted for the defendant’s
appearance (see, e.g., Pen. Code, 88 1269c, 1275), the surety or bondsperson who posts the security (see,
e.g., Pen. Code, §§ 1269, 1279), or the process of releasing the defendant (see, e.g., Pen. Code, §§ 1268,
1458). The first meaning is the most common.

% Cal. Const., art. 1, § 28(f)(3).
%1 Pen. Code, § 1269b(b).
9 Pen. Code, § 1269b(c).
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process used to establish bail schedules is determined by each superior court. Courts are
required to review these schedules annually.%

Bail Amounts for Common Felony Charges per Schedules:
10-County Comparison

Los San San Santa Range
Charge Alameda| El Dorado|Fresno|Imperiall Angeles| Napa | Diego [Francisco| Clara |Ventura|(in thousands
2017 2017 2016 | 2016 2017 | 2017 | 2017 | 2016 2017 | 2016 | to millions)
Robbery?!
25K-5100K
(First Degree) 100K 50K 25K 100K 100K | 100K | 100K 75K 100K? | 100K SZEEATT
Corporal Injury to
Spouse/Partner? 50K 50K 25K 50K 50K 25K 50K 50K 25K 20K S
Criminal Threats* 50K 50K 20K 25K 50K 25K 50K 25K 25K 20K S20K-$50K
Residential Burglary®
. glany S30K-$100K
(First Degree) 50K 50K 30K 50K 50K 100K | 50K 100K 50K 50K
Vehicle Theft’ 25K 25K 15K 5K 25K 25K 25K 25K 10K 20K S5K-$25K

1Pen. Code, § 211. 2 Pen. Code, § 212.5(a), in Santa Clara County. 3 Pen. Code, § 273.5. 4Pen. Code, § 422. > Pen. Code, § 459.
6Health & Saf. Code, § 11378. 7 Veh. Code, § 10851.

Methods of Posting Bail
A person eligible for release has three options for posting bail:

e Commercial bail bond. This is the primary method used by California
defendants for bailing out of custody. Although noncommercial sureties are
permitted, they are rarely used.®* Commercial bail bonds are underwritten and
issued by licensed bail agents who act as the appointed representatives of licensed
surety insurance companies.®

% 1d. Each court sets its own procedure for how it will prepare, adopt, and annually revise the bail schedule.
(Pen. Code, § 1269b(d).) In adopting a uniform countywide schedule of bail for felony offenses, the judges
are required to consider the seriousness of the offense charged and to assign an additional amount of bail
for each aggravating or enhancing factor. (Pen. Code, § 1269b(e).) If the schedule does not list all offenses
specifically, it must contain a general clause for designated amounts of bail appropriate for all the offenses
not specifically listed in the schedule. (Pen. Code, § 1269b(f).)

% pen. Code, §§ 1278(a), 1279(1), 1287(a), 1458.

% Pen. Code, 88§ 1269, 1278. A bail bond is a contract between the surety and the court whereby the court
transfers custody of the defendant to the surety in return for the surety’s promise to have the defendant in
court whenever his or her presence is necessary under risk of forfeiture of the bond. (People v. Lexington
National Ins. Co. (2007) 147 Cal.App.4th 1192.) These bonds must be accepted by the court if they are
executed by a licensed agent of the insurer and issued in the name of the insurer. (Pen. Code, § 1276(a).)
Bail bond proceedings are civil, independent of, and collateral to the criminal proceedings. (People v.
American Contractors Indemnity Co. (2004) 33 Cal.4th 653.)
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o Bail agents charge defendants a nonrefundable fee (bail premium)—typically
10 percent of the value of the bond. Generally, the defendant is responsible for
the full amount of the bail premium, even when formal charges are never filed
in court,% charges are dismissed, or the defendant appears in court for all
required hearings.

o The court may not accept a bail bond unless convinced that no part of the
consideration, pledge, security, deposit, or indemnification is from a felonious
source,®” and must order a hold on the release of a defendant if there is
probable cause to believe that the source for the bail funds may have been
felonious.% If the defendant is found to have willfully misled the court
regarding the source of bail, the court may increase the amount of bail.%°

e Cash bail (deposit bond). The defendant, or any person acting on his or her
behalf, may deposit cash with the court (or with the law enforcement agency that
has custody of the defendant) in the amount set by the warrant, court order, or bail
schedule in lieu of obtaining a bail bond.%° A personal check, bank cashier’s
check, or money order may be accepted as payment of misdemeanor bail, and
courts may authorize the use of credit cards for a misdemeanor offense.? U.S. or
State of California government bonds may be deposited with the court in lieu of a
cash deposit.1%? A defendant who has posted a bail bond may substitute a cash
deposit for the bond at any time before the forfeiture of the bond.1% The full
amount of the cash bond is returned to the defendant by the court at the
completion of the case—barring any fines, fees, or processing costs—or for
payment of restitution to the victim or a Restitution Fund.'%* Data provided to the

% For example, in Buffin v. City & County of San Francisco (N.D. Cal. Oct. 28, 2015, No. 4:15-cv-04959)

(see Appendix D), one of the codefendants was detained on $150,000 bail. She was released after 31 hours
in jail when her relatives posted one percent of the bail amount, and she signed an agreement to finance the
balance of the $15,000 bond fee. Although the district attorney’s office subsequently declined to file formal
charges, she remains responsible to the bail agent for the balance of the $15,000 bond fee.

% Pen. Code, § 1275.1(a).

% Pen. Code, § 1275.1(b). A court’s noncompliance with Penal Code section 1275.1 does not exonerate a
surety’s liability and is not a defense to forfeiture of the bail bond. (People v. Indiana Lumbermens Mut.
Ins. Co. (2011) 192 Cal.App.4th 929.)

% Pen. Code, § 1275.1(i).
100 pen, Code, §§ 1269b(a), 1269b(h), 1295(a).

101 Courts must adopt a written policy to accept such forms of payment. (Gov. Code, § 71386(a).) Use of
credit cards is subject to approval of the county board of supervisors. (Gov. Code, § 6159.)

102 pen. Code, § 1298. Law enforcement agencies are not authorized to accept government bonds as bail.
(Williams v. City of Oakland (1972) 25 Cal.App.3d 346, 352.)

103 pen. Code, § 1296
104 pen, Code, 8§ 1297, 1463
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Workgroup by three courts showed that, over a one-year span, this method of
posting bail occurred in less than 2 percent of total cases.'%

e Property bond. The defendant, or any other person acting on his or her behalf,
may give equity in real property as security in lieu of a cash deposit.1% The value
of the equity must be determined at a court hearing, and if the court finds that the
value of the equity is equal to twice the bail amount, the equity must be accepted
as bail.1%” As with cash bail, this method of posting bail is used in a very small
percentage of cases. From data provided to the Workgroup by three courts, this
method of posting bail occurred in less than 1 percent of total cases over a
one-year span.18

Bail Bond Exoneration and Forfeiture

“Exoneration,” the termination of the bail bond obligation, relieves the surety of liability
and typically occurs when the criminal proceedings terminate with a grant of probation or
pronouncement of judgment®®® or when the surety surrenders the defendant to custody of
the jail.1*® A “Certificate of Discharged Bond” is sent by the court clerk to the bail agent
as proof that the bail bond is no longer in effect. This is the end of the court process for
the bail agent, the surety, and the defendant.!?

The bond is “exonerated,” and the bail bond agency is released from the obligation to pay
the court if:

105 |_os Angeles County, San Francisco County, and Santa Clara County courts provided one-year estimates
of the amount of cash bail posted as compared to bail bonds posted by commercial sureties.

106 pen, Code, §§ 1276.5, 1298.
107 pen, Code, § 1298.

108 |_os Angeles County, San Francisco County, and Santa Clara County courts provided one-year estimates
of the amount of property bonds posted for bail as compared to bail bonds posted by commercial sureties.

109 pen. Code, § 1195. Other common grounds for exoneration include acquittal; if the defendant is arrested
on an out-of-county case and no warrant is filed (Pen. Code, § 1116); if the case is dismissed for a speedy
trial violation (Pen. Code, § 1384); a grant of deferred entry of judgment (Pen. Code, § 1000.2); placement
in a diversion program (Pen. Code, §§ 1001.6, 1001.53); or defendant is remanded to actual custody of the
sheriff (e.g., People v. Lexington National Ins. Co. (2007) 147 Cal.App.4th 1192, 1199).

110 pen. Code, § 1300. A surety may arrest the defendant for the purpose of surrendering him or her (Pen.
Code, § 1301).

111 Bail bond proceedings are civil proceedings, independent of and collateral to the defendant’s criminal
proceedings. (People v. American Contractors Indemnity Co. (2004) 33 Cal.4th 653.) Exoneration does not
relieve the defendant of his or her financial obligation to the bail agent.

11 pen. Code, § 1306(a).
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the ba" bond agency; or Presentation to Workgroup, March 16, 2017.

e The defendant fails to appear in court, and the bail agency is not notified
appropriately.

If a defendant fails to appear for arraignment, trial, judgment, or any other occasion when
his or her presence in court is lawfully required, and he or she has no sufficient excuse,
the court must declare a “forfeiture” of bail.1*2 When a defendant does not appear within
14 days of the court date, the court may issue a bench warrant for his or her arrest.!12 If a
defendant returns to court (other than by surrender by the bail agent), the court may
reinstate bail and order the defendant released again on the same bond.4

If the bail agent surrenders the defendant to custody and the court finds no good cause for
the surrender, the court may order the agent to return all or part of the bail premium.® It

112 pen. Code, §8 1043(e)(2), 1195, 1269b(h), 1305(a), 1306(a); People v. United Bonding Ins. Co. (1971)
5 Cal.3d 898, 907; People v. Amwest Surety Ins. Co. (2004) 125 Cal.App.4th 547, 550. Bail bond forfeiture
results when a court appearance is missed and the surety who put up the bond is required to pay the
defendant’s outstanding bail amount. A forfeited bond becomes the property of the jurisdiction overseeing
the case. After the court has ordered the forfeiture of a bail bond, however, the court can “set aside” or
reverse the forfeiture for a variety of reasons (e.g., the defendant appears in court shortly after the court has
ordered the forfeiture). A forfeiture that has been set aside does not go into effect.

113 pen. Code, 88 1310, 1312.

114 pen. Code, § 1305(c)(4). When a defendant is returned to custody by court action rather than by the
surety, the court does not have authority to order the surety to return the bail premium. (Indiana
Lumbermens Mutual Ins. Co. v Alexander (2008) 167 Cal.App.4th 1544, 1547-1548; Kiperman v.
Klenshetyn (2005) 133 Cal.App.4th 934, 938-940.)

115 pen. Code, § 1300(b).
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is illegal for a bail agent to surrender a defendant to custody solely for nonpayment of
bail fees.!16

In California, forfeiture of bail is disfavored. When bail is ordered forfeited, a 180-day
process is set into motion. At any point in the process, the bail agent can seek an
extension of time while attempting to locate the defendant. The statutes that authorize
forfeiture are strictly construed to avoid forfeiture, with specific deadlines for the court to
notify the bail agent of a forfeiture.!'” If the court does not meet these deadlines, the bail
agent is released from all bond obligations; errors will result in the exoneration of the
bond.'*® The bail agent can also file a motion requesting the forfeiture to be vacated,
usually due to an oversight by the court or law enforcement.11°

The forfeiture process may result in:

e The defendant returning to court. This may be through the efforts of the bail
agent, the defendant turning himself or herself in, or the defendant being picked
up by law enforcement on another charge or on a warrant for failure to appear
(FTA). The court may set aside the forfeiture, set a new bail amount, and/or
reinstate and exonerate the bond.

e Summary judgment. At the conclusion of the 180-day period, if the defendant has
not returned for a hearing, the court may proceed with a summary judgment
against the surety for the amount of the bond plus costs.'?° The district attorney or
county counsel is responsible for collecting forfeitures.t?

California Commercial Bail Bond Industry

The United States is one of only two countries that allow for-profit bail bonding; the
other is the Philippines. In California in the late 1800s, for-profit bail bonds became an
option for securing release from custody through small, independent commercial bail
agents. By the mid-20th century, those independent businesses had become the front-end
sales agents for very large national insurance companies. These surety companies,
together with bail bond agent associations, began to institutionalize the bail bond
industry.

116 Cal. Code Regs., tit. 10, § 2090.
117 See, e.g., People v. Accredited Surety Casualty Co. (2014) 230 Cal.App.4th 548, 555.
118 pen. Code, 8§ 1305, 1306(c); People v. Aegis Security Ins. Co. (2005) 130 Cal.App.4th 1071.

119 For example, the forfeiture letter was mailed more than 30 days after summary judgment, the arrest
warrant was never entered into the California Law Enforcement Telecommunications System (CLETS), the
defendant is in custody outside of the jurisdiction, etc.

120 pen. Code, § 1306(a).
121 Pen. Code, §§ 1305.3, 1306(e).
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Data from the California Department of Insurance (CDI), the state agency that regulates
the commercial bail bond insurance industry, confirm that in 2016 there were
approximately 3,200 licensed bail agents, approximately 155 bail agencies, and 17
sureties transacting business in California.??

At the time of arrest and during the booking process, the arrestee is given the opportunity
to make a call to a commercial bail bond company to initiate the process of obtaining a
bail bond. Often, a directory of bail agents is posted in jail holding cells. A bail bond
agent must be solicited for bail directly by the arrested person, his or her attorney of
record, or an adult friend or family member.1?3 As private insurance agents, bail bond
agents choose their clients based on financial means or other, unstated criteria. For those
who have the resources to pay the premium for purchasing the bond, the fee is
nonrefundable no matter the outcome of the case, including when a prosecutor never files
charges or requests dismissal of all charges.

After completing the underwriting process, the agent provides the detention facility or the
court with the bail bond and a power of attorney showing that the agent is duly authorized
by the surety. Typically, 20 percent of the bail fee is paid by the bail bond agent to the
surety company; 10 percent is placed into a “build-up fund” (“BUF account”), which is
held in trust for the agent by the surety and used to cover the cost of any forfeitures; and
the remaining 10 percent goes directly to the surety company. The agent provides no
money to the court at the time the bond is posted.

Those who purchase or cosign a bail bond—usually the family or friends of the
defendant—typically sign a legal contract obligating them to pay the full bail amount if a
court date is missed. Occasionally, the bail agent requires the arrested person (or family
and friends) to collateralize the full bail amount with real or personal property. If the
defendant fails to appear for a court hearing, the bail agent may require the defendant
and/or the cosigner to pay for the costs of attempting to locate and return the defendant,
including costs assessed by the court and reasonable charges for the services of the bail
agent and his or her associates.*?* If the bail is ultimately forfeited, the agent may require
payment of the full bail amount, in addition to other costs associated with the failure to
appear and bond forfeiture proceedings.*?® If neither the defendant nor the cosigner is
able to satisfy these costs with cash, the bail agent may seize and liquidate any collateral

122 According to the California Department of Insurance, the top five California bail agencies in terms of
number of bail agent employees are Two Jinn, Inc. (also known as Aladdin Bail Bonds under the surety
Seaview), DMCG, Inc. (also known as Bail Hotline Bail Bonds), All-Pro Bail Bonds, Inc., BBBB Bonding
Corporation (also known as Bad Boys Bail Bonds), and Absolute Bail Bonds Corporation.

123 Cal. Code Regs., tit. 10, § 2079.
124 Cal. Code Regs., tit. 10, § 2081(d); People v. V. C. Van Pool Bail Bonds (1988) 200 Cal.App.3d 303, 305.
125 Cal. Code Regs., tit. 10, § 2081(e).
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(often the home or personal property of the defendant, family, or friends) or may attempt
to satisfy the debt through other means.'2¢

As average bail amounts have risen significantly over the last two decades, the bail bond
industry and the nonrefundable fees charged by bail bond agents have also grown. Some
bail bond companies offer credit bail, using the “rebate” law,'?" to allow the defendant to
pay a portion of the nonrefundable fee (as low as 1 percent of the bail amount). The bail
agent arranges for the defendant to pay the remainder of the 10 percent fee under an
installment plan, until the bail premium is fully paid with accumulated interest.*?¢ Some
bail agents require the defendant to collateralize the “credit” portion of the nonrefundable
fee, typically in cases of high bail amounts when the bail fee is also substantial.

There are two bail bond agent trade associations in California, Golden State Bail Agents
Association!?® and California Bail Agents Association.'®® Both associations are members
of the American Bail Coalition,'®! a national trade association “dedicated to the long term
growth and sustainability of the surety bail industry.”'3? The American Bail Coalition has
successfully focused on legislative developments affecting bail across the country,
including in California. The American Bail Coalition is a member of the American
Legislative Exchange Council (ALEC);'3 William B. Carmichael, chairman of the

126 14d., § 2088.2.

127 A bail agent may choose to negotiate a lower fee by rebating, as included in Proposition 103, the
Insurance Rate Reduction and Reform Act, approved by California voters in November 1988. See Pacific
Bonding Corp. v. John Garamendi (Super. Ct. San Diego County, 2005, No. 815786),
www.insurance.ca.gov/01-consumers/170-bail-bonds/upload/Pacific-Bonding-Corp-v-Garamendi.pdf .

128 Bail bond companies typically charge interest rates on the premiums and payments; if a payment is late,
some contracts charge 1.5 percent a month, while others charge the “ ‘maximum rate of interest allowed by
law.” ”” See UCLA School of Law Criminal Justice Reform Clinic, The Devil in the Details: Bail Bond
Contracts in California (May 2017), p. 16.

129 The mission of the Golden State Bail Agents Association, http://gsbaa.org/, is to “(1) Inform citizens
and California Government regarding the benefits of the private surety bail bond industry [{] (2) Increase
the market share of private surety bail bonds through the reduction of un-secured pre-trial release
throughout the State of California [{] (3) Represent the interests of the professional bail agents of
California [1] (4) Work to improve business conditions and promote professionalism and integrity
throughout California’s bail industry [{] (5) Provide advocacy for private surety bail bonds by promoting
legislation that will insure that our industry can provide its essential service of “Insuring That Defendants
Appear In Court.”

130 The mission of the California Bail Agents Association, http://cbaa.com/about/, is “to serve and improve
the California bail industry through education and discourse with public officials and others that affect the
important role of bail in the administration of criminal justice in California.”

131 American Bail Coalition, www.americanbailcoalition.org/about-us/.

132 1d. (“Comprised of the nation’s largest surety insurance companies, ABC works with local communities,
law enforcement, legislators and other criminal justice stakeholders to utilizes [sic] its expertise and
knowledge of the surety bail industry to develop more effective and efficient criminal justice solutions”).

133 ALEC, www.alec.org/about/, is America’s largest nonpartisan, voluntary membership organization of
state legislators dedicated to the principles of limited government, free markets, and federalism.
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American Bail Coalition, is the private chair of ALEC’s Criminal Justice Reform Task
Force®* and a member of ALEC’s Private Enterprise Advisory Council.

Data on California Bail Bond Industry Operations

Beyond basic licensing information, relatively little statewide data are available on the
bail industry’s operations in California. Bail agents, bail agencies, and sureties are not
required to collect or report data on who cosigns and repays bail loans, though the
companies are acting as lenders when they arrange for installment payments for the fees.
Anecdotal data on the impact of criminal justice fines and fees show that most of these
fees are paid by women who are posting bail on behalf of family members;*® in some
instances, a woman may be paying to secure the release of an abusive spouse or partner.
Little information is available on repayment plan structures, requirements, and collections
processes used by bail bond companies.

Likewise, no statewide data measure the effectiveness of bail bond agencies’ services.
Bail agents are not required to collect or make public data on the court appearance and
failure-to-appear rates of those they insure or the rearrest and new offense rates of the

individuals who have purchased their bail bonds.

In 2014, however, useful information was provided as a result of a limited examination
conducted by the California Department of Insurance to determine bail activity in the
state. The exam focused on calendar years 2011 through 2013 and identified 17 sureties
conducting bail business in California. During the three-year period:

e An average of 205,000 bail bonds were executed per year, statewide;

e The face value of bail bonds written during the exam period averaged more than
$4.4 billion each year ($4,440,493,079);

e Bail agents working for 13 of the 17 sureties licensed in California collected more
than $924 million ($924,654,956) in total gross bail bond premiums, which
amounted to an average of more than $308.2 million ($308,218,318) in
nonrefundable premium fees collected from defendants, their families, and their
friends per year (four sureties could not provide information on their total gross
premium amounts); and

134 ALEC Criminal Justice Reform Task Force, www.alec.org/task-force/criminal-justice-reform/.

135 The Financial Justice Project, Office of the Treasurer & Tax Collector, City and County of San
Francisco, Do the Math: Money Bail Doesn’t Add Up for San Francisco (June 2017), p. 19.
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e Bail agents and bail agencies remitted more than $87.2 million ($87,221,865) to
their sureties during the same three-year period, an average of $29 million
($29,073,955) per year.1%

It is rare for bail bond agents to pay forfeitures—the full bail amount if the bonded person
fails to appear in court. Forfeiture laws provide bail bond agents with numerous
opportunities to avoid paying forfeitures and make the process of initiating and collecting
forfeitures labor intensive and complex for the courts.

California’s forfeiture statutes require the court to follow strict notification rules and
deadlines in order to collect a forfeited bail from a bail bond agent.3” The procedures
required to collect on a forfeiture are so burdensome and costly that they are often not
pursued.t38

For these reasons, relatively little of the bail premium amounts that are forfeited are
collected by the courts in forfeiture proceedings. CDI conducted a surety forfeiture
analysis for 2012 through 2013 in which one surety had approximately 1,500 forfeitures
each of the two years, but forfeitures were actually collected by the court in only 32

136 California Department of Insurance Bail System White Paper, prepared by the California Department of
Insurance and presented by California Insurance Commissioner Dave Jones to the Pretrial Detention
Reform Workgroup, March 16, 2017.

137 See Pen. Code, 88§ 1305(b) (bail agent relieved of obligations if court clerk fails to mail notice forfeiture
satisfying statute within 30 days), 1306(c) & (f) (bail agent relieved of obligations if summary judgment is
not entered against bondsman within 90 days; right to enforcement forfeiture judgment expires after two
years), 1308(b) (clerk must serve notice of forfeiture judgment within five days).

138 pen. Code, §§ 1305, 1305.4-130